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Award

The grievance is denied in part, sustained in part, and remedy is granted as specified in
the discussion portion of this award.
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Procedural Matters

This matter came for hearing pursuant to a 2016-2019 National Agreement between the parties.

The expedited hearing occurred on 02 November 2023, in a conference room of the postal

facility located at 16501 Shady Grove Road, Gaithersburg, Maryland. Eugene DiMauro, Labor

Relations Specialist, represented the United States Postal Service. Chuck Clark, National

Assigned Assistant, represented the National Association of Letter Carriers,

The hearing proceeded in an orderly manner. There was a full opportunity for the parties to submit

evidence, examine and cross-examine witnesses, and to argue the matter. All witnesses testified

under oath as administered by the arbitrator. The arbitrator recorded the proceeding as an

extension of his personal notes. The advocates displayed superb professionalism and fully and

fairly represented their respective parties,

The Employer challenged the procedural arbitrability of this matter, and the parties addressed

this challenge prior to proceeding to the merits.

Arbitrabllity

The agency argued that this dispute is not whether a violation of Article 8.5.G occurred, that is

established fact. What is at dispute is the requested remedy the union is seeking. As such, the

agency argued Res Judicata and Stare Decisis is controlling in this matter preventing it from

being heard. First, Arbitrator Snow rulea that when carriers are worked beyond the 12/60 rule

there is but one remedy and that is the payment of an additional 50%, not the 100% remedy the

union requests nor the lump sum payments, Secondly, in 2006 the union here in Rockville

presented an Article 8.5.G escalated remedy request grievance in front of Regional Arbitrator

Trosch who rejected the union’s arguments and affirmed that the Snow 50% remedy is all that

was available. Therefore, the Snow decision that is incorporated into the JCAM is controlling,

and Arbitrator Trosch’s decision binds the Rockville Installation to that controlling language and

precludes any further attempt by the union to seek an escalated remedy for Article 8.5.G

violations.

The agency asks that the grievance not be heard based on these procedural arguments.
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The Issue

Did management violate Article 15 and Article 8.5.G of the National Agreement and pages 8-19

of the March 2022 JCAM when they forced nine (9) letter carriers in the Rockville Pike Annex

Office (20852) to work over 60 hours in a week, two (2) letter carriers to work over 12 hours in a

day and four (4) CCA’s over 1 1.5 hours in a day? is so, what is the appropriate remedy?

Background

During Pay Period 12 Week 1, and Pay Period l:3 Weeks 1 and 2, management worked a number

of carriers in excess of the 12/60 limitations of Article 8,5,G. The union produced numerous

examples of 1 2/60 violations within the Rockville installation as well as a number of grievance

settlement agreements and regional arbitration decisions concerning 8.5.G and 8,5.F violations

accumulated over a period of several years. The union filed a timely grievance and local

management agreed the violation took place. The union requested four elements of remedy:

payment of 50% for all hours worked beyond 12/60, payment of 100% in addition to the 50%,

payment of $750 1ump sum cash payment to the grieved letter carriers, and payment of $1000 to

NALC Branch 3825 as compensation for the additional grievances filed on this matter. Local

management agreed to pay the affected letter carriers the 50% premium and signed a grievance

settlement but would not agree to the other requested remedies put forward by the union.

The remaining remedy items were appealed to Step B, but there was no agreement at that level.

The Step B impasse was appealed to expedited arbitration for resolution.

Discussion

Arbitrability

At the outset there is but one remedy when carriers are worked more than 12 hours in a day

and/or 60 hours in a week, known commonly as the 12/60 rule. The sole remedy is 50%. This

is based on two controlling sources, one, the National Level Snow Award (H4C-3W-C 8590) that

stated as much, and second, the inclusion of the 50% remedy language in the interpretive

JCAM language of Article 8.5.G. As such, I am bound by the 50% premium as the sole financial

remedy for violations of the 12/60 rule. However, the agency argument that the Trosch award
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from 2006 precludes any subsequent filing is not persuasive. The case file contains numerous

subsequent grievance filings, grievance settlements, and Step B settlements, some in excess of

the 50% premium. Therefore, it is difficult for this arbitrator to accept that the 17-year-old

Trosch award bars future consideration of any additional remedy for violations of the 12/60 rule

when the local parties have acted and settled prior cases in a contrary manner since.

The matter is arbitrable.

Merits

Based on the specific language of the agreed Issue Statement, this grievance relates to

violations at the Pike Annex office and not the Rockville installation in general, since that is not

the specific question before me. However, in my considered opinion, there is sufficient

evidence to confirm that 12/60 violations have occurred and continue to occur in the Rockville

installation even though the clear and unambiguous language of Article 8.5.G, as interpreted in

the JCAM (pages 8-19), states: the 12-hour and 60-hour limits are absolutes–a full-time

employee may neither volunteer nor be required to work beyond those limits.

With that understanding in mind, it is evident the parties anticipated that these absolute limits

would be violated on rare occasions and addressed the issue by agreeing to an additional 50%

premium as the sole compensation for 12/60 violations. This agreement was established by

National Arbitrator Snow and codified into the National Agreement. However, the union in this

case argues the 12/60 violations are persistent and willful ana not rare, therefore, additional

remedy is appropriate. What is the difference between a “willful” violation and the “rare”

violation the parties anticipated?

in my considered opinion, a “willful” violation would be when a supervisor/manager is well aware

that the assignment of work to a particular carrier will certainly cause them to work over 12

hours in a day, or 60 hours in a week. When such willful violations occur, they are egregious

and, in my opinion, inexcusable when the clear language of Article 8.5,G states that the 12/60

limitations are “absolute.” The converse of the “willful” violation is when the violation is

“unavoidable,” therefore or theoretically, “rare.” For example, if a carrier is assigned 1 1 hours

and 40 minutes of delivery and they work over 12 hours that day, which might cause them to

work over 60 hours in a week, it could well be due to traffic congestion alone since Rockville is
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well within the Washington DC metro area and the work beyond 12 and possibly 60 is likely

“unavoidable” though still a violation. In my view, such unavoidable 12/60 violations are not at

the cause of this grievance. In my opinion, the rea+ “root” of these repeated 12/60 violations is

related to staffing, which is apparently insufficient in the Rockville installation but that issue is

not before me, and this will be my only reference to staffing in this decision,

The union argued these are “willful” violations, which might be the case, but that was not

demonstrated or discussed at hearing. In my view, the heart of this grievance concerns 12/60

rule violations that occur when carriers are assigned delivery duties that absolutely cannot be

completed within the 12/60 rule. In my opinion, these 12/60 violations are more likely the result

of pressures on supervisors to accomplish the mission of delivering the mail regardless of the

consequences. Where is that line of distinction? Fortunately, while I think such a line exists, its

definition is not the subject of this hearing. Regardless, when an employee is forced or

compelled to work beyond 12 hours in a day or 60 hours in a week, a violation exists and

remedy must be granted .

On the surface, and possibly indicative of a deeper attitude of Rockville management, it appears

the agency is content to wave the Snow 50% premium banner as license to violate the 12/60

rule with relative impunity, since only the prescribed 50% premium remedy is available when

these violations occur. However, the National Agreement (NA), by way of the JCAM’s

interpretive language provides “absolutes” regarding Article 8,5.G. National Level Arbitrator

Mittenthal is referenced extensively in the JCAM Article 8,5.G discussion, which I quote in

relevant part:

Maximum Hours–60 Hour Limit. National Arbitrator Mtttenthat ruled in H4N-NA-C 21 “Fourth Issue,”

June 9, 1986 (C-06238) that the12-hour and 60-hour limits are absolutes–a full-time employee may

neither volunteer nor be required to work beyond those limits. This rule applies to all full-time

employees on the ODL or Work Assignment Ust except during the Penalty Overtime Exclusion Period

{December) ,

Limitations regarding full-time employees not on the ODL or Work Assignment List, PTFs, and

CCAs are governed by ELM Section 432.32. ELM Section 432.32 rules apply during the penalty

overtime exclusion period (December). (Step 4, E94N-4E-C 96031540, February 25, 1998, M-01272).

The 12/60 limitations are inclusive of all hours, including any type of /eaye taken, consistent with
the 2&hour overtime limit (see M-00859 below). Accordingly, holiday leave pay is credited toward the

12/60 limitation. Additionally, if an employee works on a holiday for which holiday leave is paid, those

hours worked in excess of the holiday leave hours paid would also count toward the 12/60 limB (Step 4,

190N- 41-C>94023487, June 9, 1994, M-01 180).
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}n H4N-NA-C 21 “Third Issue,” September 11, 1987 (007323) Arbitrator Mittenthal ruled that an

employee sent home in the middle of a scheduled day, because of the bar against employees

working more than 60 hours in a service week, is entitled to be paid for the remainder of his or her

scheduled day. On October 19, 7988 the national parties signed the following Memorandum of

Understanding (M-00859) .

The parties agree that with the exception of December, full-time employees are prohibited from

working more than 12 hours in a single work day or 60 hours within a service week. In those

limited instances where this provision is or has been violated and a timely grievance filed, full-
time employees will be compensated at an additional premium of 50 percent of the base hourly

straight time rafe for those hours worked beyond the 12 or 60 hour limitation. The employment

of this remedy shall not be construed as an agreement by the parties that the Employer may

exceed the 12 and 60 hour limitation with impunity.

As a means of facilitating the foregoing, the parties agree that excluding December, once a full-time

employee reaches 20 hours of overtime within a service week, the employee is no longer available for

any additional overtime work. Furthermore, the employee’s four of duty shall be terminated once
he or she reaches the 60th hour of work, in accordance with Arbitrator Mittenthal’s National

Level Arbitration Award on this issue, dated September 11, 1987, in case numbers H4N-NA.C 21

(3rd issue) and H4C-NA-C 27 (C-07323}

Maximum Hours–12 Hour Limit. The overtime limits in Article 8.5. G apply only to full-time regular and

full-time flexible employees. However, ELM Section 432.32 provides the following rule that applies to all

employees,

Except as designated in labor agreements for bargaining unit employees or in

emergency situations as determined by the PMG (or designee), employees may not be

required to work more than 12 hours in I service day. In addition, the total hours of

daily service, including scheduled work hours, overtime, and mealtime, may nof be
extended over a period longer than 12 consecutive hours. Postma$ters, Postal

Inspectors, and exempt employees are excluded from these provisions. (Emphasis

added)

Because this language limits total daily service hours, including work and mealtime, to 12 hours, aH letter carriers

not on the ODL or Work Assignment Ust (including PTFs and CCAs) are effectively limited to 11 1/2 hours per

service day. This is true whether or not a meal break is taken. This rule also applies during the penalty overtime

exclusion period (December). However, the ELM also permits the collective bargaining agreement to create

exceptions to this general rule. The only exception to this rule in the NALC Nationat Agreement is for full-time

employees on the ODL or Work Assignment List who, in accordance with Article 8.5.G, “may be required to work

up to twelve hours in a day.” Since work, within the meaning of Article 8.5.G does not include mealtime, the total

hours of daily service for carriers on the C)DL may extend over a period of 12 1/2 consecutive hours. This

exception does not apply to full-time employees who are not on the ODL or Work Assignment List.

[emphasis added]
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The purpose of the extensive quote from the JCAM is to point the parties to the exceptional

counterpoint to the exclusive 50% remedy to the violation of the 12/60 Article 8.5.G rule, that

being, no employee can be forced or compelled to work more than 12 hours in a day or 60

hours in a week

This “absolute” that employees cannot be forced or compelled to work beyond 12 and 60, has

but one exception and that is a declared emergency by the Postmaster General of the United

States, which is not present in this grievance.

As stated already, the National Agreement provides but one remedy for violations of the 12/60

rule in Article 8.5.G, the payment of an addition 50% pay, Therefore, the union’s requested

remedy for an additional 100%, a lump sum payment of $750 to those violated, and a payment

of $1000 to the local branch is denied,

However, it is my judgement that a remedy is due the carriers at Pike Annex that does not

infringe upon or go beyond the 50% payment remedy as a means of avoiding “willful” violatIons

in the future. Therefore, remedy is awarded as follows:

• Within 30 days from the date of this award JCAM pages 8-18 through 8-22

and 8-26 will be printed and stapled together, at the agency’s expense, for

each letter carrier in the Pike Annex and handed out at a stand-up talk(s).

With an officer of Branch 3825 present, management will inform the letter

carriers of their contractual right not to worK beyond 12 hours in a day or

60 hours in a week if assigned to work more than those limits, This right is

as absolute as is the sole remedy payment of 50% when a violation does

occur

• Supervisors/Managers at Pike Annex will monitor overtime usaqe using

the OT Admin Tool (or subsequent overtime monitoring programs that

may replace the OT Admin Tool) and inform all letter carriers at Pike

Annex who are going to reach the 60 hours in a work week limit on the

day the limit will be reached and the time they will reach the limit. Letter

carriers will not be forced or compelled to work beyond that 60 hour limit

on that day and will be relieved from duty with pay for the remainder of
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their daily guarantee, in accordance with Arbitrator Mittenthal’s National

Level Arbitration Award on this issue, dated September 1 1, 1987, in case

numbers H4N-NA-C 21 (3rd issue) and H4C-NA-C 27 (C-07323) that is

found at the bottom of JCAM page 8-19.

• An employee who exercises the contractually guaranteed right not to

work beyond 12 or 60 will not be subject to a disciplinary action for the

exercise of this contractual right.
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